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EQUAL OPPORTUNITIES COMMITTEE 
 

MARRIAGE AND CIVIL PARTNERSHIP (SCOTLAND) BILL 
GOVERNMENT RESPONSE TO STAGE ONE REPORT 

 
Introduction 
 
1. This paper provides the Government response to the Stage 1 report by the 
Equal Opportunities Committee of the Scottish Parliament on the Marriage and Civil 
Partnership (Scotland) Bill.   The Government is also taking this opportunity to 
update the Committee on some issues arising. 
 
Protections and freedom of expression 
 
General 
 
2. As requested by the Committee at paragraph 206, the Government will take 
account of views expressed by consultees in relation to protections and freedom of 
expression.   The Government does consider that we have the balance right in 
relation to furthering the rights of LGBT people and protecting those people and 
bodies with religious beliefs and faith who have expressed concerns about same sex 
marriage. 
 
Equality Act amendment 
 
3. Separately, the Government is providing the Committee with a draft of the 
planned amendments to the Equality Act 2010, and an accompanying Explanatory 
Note, on protection of religious and belief celebrants and others1. 
 
Education guidance 
 
4. The Committee drew the Parliament’s attention to the views expressed as 
regards the relationship between the Bill and public services, including educational 
matters.    On education, the Committee will be aware that the Government recently 
sought views on draft guidance on relationships education2.      
 
5. We had just over 60 responses from organisations and individuals, primarily 
organisations.   
 
6. The two main areas that attracted attention are: 
 
6.1 Paragraph 10 on teachers, children and young people not being made to do 
something against their conscience. 
 
6.2 Paragraph 16 on parental right of withdrawal from specific lessons on sexual 
health education. 

                                            
1
 The statement agreed between the UK and Scottish Governments on the amendments to the 

Equality Act 2010 is at http://www.scotland.gov.uk/Resource/0042/00426318.pdf  
2
 The draft guidance is at http://www.scotland.gov.uk/Publications/2013/09/7899  

http://www.scotland.gov.uk/Resource/0042/00426318.pdf
http://www.scotland.gov.uk/Publications/2013/09/7899
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7. Officials have met with everyone who requested a meeting, including: 
 

 Steven McCrossan, Equalities Officer at the Educational Institute of Scotland. 

 Michael McGrath, Director of Scottish Catholic Education Service. 

 Members of the Sexual Health Promotion Specialists within the NHS. 

 Members of the Executive Leads for NHS Health Boards.  

 Scottish Marriage Care. 

 The Cross Party Group on Children and Young People in the Parliament.  

 LGBT Youth Scotland. 

 CARE Scotland. 

 Scotland’s Commissioner for Children and Young People. 
 
8. We are starting to analyse the responses.  We will discuss the responses and 
possible changes to the draft with colleagues in Education Scotland and Health 
Scotland.  We will go back to key stakeholders in the New Year to discuss potential 
changes to the draft. 
 
Registration of celebrants 
 
Religious and belief marriage 
 
9. The Government has considered the point raised by the Scottish Council of 
Jewish Communities (SCoJeC) on references to religious and belief marriage.   As 
recorded in paragraph 208 of the Committee’s report, SCoJeC suggested that 
references in the legislation should be changed from “religious or belief marriage” to 
“religious marriage or belief marriage”.   The Government outlined the reasons for 
the current approach, which was adopted following the consultation on the draft Bill, 
in the Policy Memorandum3 for the Bill.    As paragraph 209 of the Committee’s 
report summarised, paragraphs 19 and 20 of the Policy Memorandum said that: 
 

 In some cases, it can be difficult to determine whether a body is a religious 
body or a belief body.   This suggested that it would be logical to have a 
religious or belief category. 

 A number of those responding to the consultation on the draft Bill suggested 
that it would be confusing to have three categories, which was a further 
reason for having two categories rather than three. 

 
10.  More detail on points raised on this issue by those responding to the 
consultation on the draft Bill can be found in the analysis of responses4.   
 
11. The Humanist Society Scotland (HSS) have commented to the Government 
on the potential change to the Bill to refer to “religious marriage or belief marriage”. 
HSS have concerns with this approach as it could be seen as implying that there are 

                                            
3
 The Policy Memorandum is at 

http://www.scottish.parliament.uk/S4_Bills/Marriage%20and%20Civil%20Partnership%20(Scotland)%

20Bill/b36s4-introd-pm.pdf  
4
 The analysis is at http://www.scotland.gov.uk/Publications/2013/06/2782/5 – see paragraphs 4.10 to 

4.16 for the comments on belief ceremonies.  

http://www.scottish.parliament.uk/S4_Bills/Marriage%20and%20Civil%20Partnership%20(Scotland)%20Bill/b36s4-introd-pm.pdf
http://www.scottish.parliament.uk/S4_Bills/Marriage%20and%20Civil%20Partnership%20(Scotland)%20Bill/b36s4-introd-pm.pdf
http://www.scotland.gov.uk/Publications/2013/06/2782/5
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legal differences between a “religious marriage” and a “belief marriage”.  HSS also 
consider that there should be a specific reference to belief celebrants in the Bill, in 
the same way as there are references to religious titles such as minister and priest. 
 
12. The Government considers that it is difficult to reach a designation which suits 
all religious and belief bodies.   The Government’s view is that the current 
designation in the Bill strikes the right balance and ensures respect for religious and 
belief bodies.   Any changes might be contentious and it is unlikely that any changes 
would be agreed by all.   Under these circumstances, therefore, the Government is 
not planning any amendments to the Bill in respect of the designation of religious or 
belief ceremonies. 
 
Other points  
 
13. The Government is continuing to consider other points raised by SCoJeC and 
the Church of Scotland in evidence given to Committee.   In particular, SCoJeC 
raised issues about celebrants recognised by different branches of Judaism (where 
there are different views on same sex marriage) and about the temporary 
authorisation of celebrants.    The Church of Scotland have suggested that the Bill 
should be amended so that celebrants are “recognised” rather than “authorised”. 
 
Different branches of Judaism 
 
14. SCoJeC drew attention to section 10 of the Bill which inserts new section 
8(1B)(a)(i) into the Marriage (Scotland) Act 1977.  One potential concern is that a 
celebrant “recognised” by a body will not be protected.  SCoJeC gave the example of 
an Orthodox Rabbi recognised by a Liberal Jewish community as entitled to 
solemnise same sex marriages on their behalf, even though the Orthodox Jewish 
community by which the Rabbi was employed was firmly opposed to the celebration 
of same sex marriage.   SCoJeC noted the same issue could arise in relation to the 
registration of civil partnership. 
 
15. The Government considers the proposed amendments to the Equality Act 
2010 will protect the celebrant.  A key aim of the amendment is to provide that a 
religious or belief celebrant does not contravene section 29 of the 2010 Act (on 
discrimination in the provision of services) by refusing to solemnise a same sex 
marriage or register a civil partnership for the reason that the marriage or civil 
partnership is a legally recognised union of a same sex couple.    
 
16.  In addition, section 10 of the Bill inserts section 8(1D) into the 1977 Act.  
Section 8(1D)(c) provides that the Bill does not impose a duty on any person to apply 
for temporary authorisation to solemnise marriages between persons of the same 
sex.  Section 8(1D)(d) provides that nothing in the Bill imposes a duty on any person 
who is an approved celebrant in relation to marriages between persons of the same 
sex to solemnise such marriages.  Section 94A(3) of the Civil Partnership Act 2004, 
inserted by section 22(13) of the Bill, makes similar provision in respect of civil 
partnerships. 
 
17. We have also considered this scenario from the perspective of a religious 
body.  If an Orthodox Rabbi chose to solemnise a same sex marriage on behalf of a 
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Liberal Jewish community even though the Orthodox Jewish community is opposed 
to same sex marriage, we consider that that would be a matter between the Rabbi 
and the Orthodox Jewish community which employed him. 
 
Temporary celebrants 
 
18. On temporary authorisation, SCoJeC have raised a point about a same sex 
couple who wish a Rabbi from abroad to solemnise their marriage.  Such a Rabbi 
would probably be authorised under section 12 of the Marriage (Scotland) Act 1977.   
SCoJeC noted similar issues could arise in the registration of civil partnerships.  
 
19. Section 12 of the Bill amends section 12 of the 1977 Act.  SCoJeC have noted 
the requirement (in what will become section 12(1C) of the 1977 Act) for a person 
seeking authorisation to be “a member” of a body either prescribed by regulations so 
its celebrants can solemnise same sex marriage or of a body which has nominated 
members to the Registrar General to solemnise same sex marriages.   SCoJeC have 
noted that some small bodies or bodies based abroad may not be prescribed and 
may not have nominated members. 
 
20. Authorisations under section 12 of the 1977 Act fall into two categories.  
Under section 12(1)(a), the Registrar General may authorise a person to solemnise 
“a marriage or marriages specified in the authorisation”.  Section 12(1)(b) covers 
authorisation of “marriages during such period as shall be specified in the 
authorisation”. 
 
21. The requirements in new section 12(1C) apply only to authorisations for a 
period under section 12(1)(b) of the 1977 Act.  They do not apply to authorisations to 
solemnise a specified marriage or marriages under section 12(1)(a) of the 1977 Act5. 
 
22. This means that under the Bill as drafted, a Rabbi from outwith Scotland who 
wished to solemnise a marriage or marriages in Scotland could seek authorisation 
under section 12(1)(a) of the 1977 Act even though he or she is not a member of a 
body prescribed to solemnise same sex marriage in Scotland or of a body which has 
nominated members to the Registrar General to solemnise same sex marriage.    
Similarly, section 94E(1)(a) of the Civil Partnership Act 2004, inserted by section 
22(13) of the Bill, makes similar provision on the temporary authorisation of religious 
or belief celebrants to register civil partnerships. 
 
23. The Registrar General’s usual practice when a celebrant seeks authorisation 
under section 12(1)(a) is to ask for letters of support from the body of which the 
celebrant is a member.  He proposes to continue in that approach following the 
introduction of same sex marriage and the religious and belief registration of civil 
partnerships.  
 
 
 
 

                                            
5
 In this regard, the Scottish Government notes that the fourth bullet of paragraph 92 of the Policy 

Memorandum could have been clearer.   The Government apologises for any confusion caused.  
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Recognising or authorising celebrants 
 
24. The Church of Scotland have suggested that it would provide greater 
protection from legal challenges if celebrants were “recognised” to solemnise 
marriages (and register civil partnerships) rather than “authorised”.   The 
Government is considering this point further but, as indicated to Committee when we 
gave oral evidence, our initial view is that the proposal would not make a practical 
difference6.  
 
The status of the Church of Scotland 
 
25. The Committee asked for the Government’s view on the opinion expressed by 
the Humanist Society Scotland that the treatment in marriage law of the Church of 
Scotland affords it a privileged status. 
 
26. There are a variety of ways in which celebrants can be authorised to 
solemnise marriage.  The Church of Scotland is named in the 1977 Act which means 
that its ministers7 are automatically authorised to solemnise opposite sex marriage.  
This reflects the Church’s status as a national Church.  Other celebrants are 
authorised through belonging to a religious body prescribed in regulations; through 
being nominated by a religious body to the Registrar General; or through being 
granted temporary authorisation by the Registrar General.  
 
27. When a religious or belief marriage ceremony takes place, it presumably does 
not matter to the couple how the celebrant was authorised. 
 
28. The system of authorisation in the 1977 Act is replicated for the solemnisation 
of same sex marriage and the registration of civil partnerships except that the 
Church of Scotland is not named in the Bill in respect of the solemnisation of same 
sex marriage and the registration of civil partnerships.  This reflects that the Church 
of Scotland has indicated that it would not intend to take part in the solemnisation of 
same sex marriage and the registration of civil partnerships.   If the Church of 
Scotland should subsequently decide to take part – and any such decision would be 
entirely a matter for the Church of Scotland – celebrants could be authorised by, for 
example, being nominated by the Church to the Registrar General. 
 
29. The Bill does allow Ministers to introduce qualifying requirements for religious 
and belief bodies to meet before their celebrants can solemnise marriage.   The key 
aim of the qualifying requirements is to ensure that marriages are conducted in a 
dignified and solemn manner – not for profit or gain – and to tackle sham and forced 
marriages.    As noted in paragraph 69 of the Policy Memorandum, the qualifying 
requirements will not formally apply to the Church of Scotland in relation to opposite 
sex marriage given their position in the 1977 Act.   
  

                                            
6
 http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8542&mode=pdf  (see 

columns 1599 and 1600) 
7
 And, in future, by virtue of section 18 of the Bill, deacons. 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8542&mode=pdf
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30. However, although the Church of Scotland disagree with the Government on 
many aspects of the Bill, they share the Government’s determination to tackle forced 
and sham marriage and they agree that marriage ceremonies in Scotland should be 
carried out with due solemnity and dignity.   Therefore, the Government would intend 
to work with the Church of Scotland – and other denominations - when we consider 
the details in relation to the qualifying requirements.    The Church of Scotland carry 
out the largest number of religious marriage ceremonies in Scotland and the 
Government would certainly want to listen to their practical knowledge and expertise 
in this area.   
 
Civil partnerships 
 
31. The Committee recommended at paragraph 247 that if same sex marriage is 
introduced, couples in civil partnerships registered outwith Scotland should be able 
to change their relationship to marriage. 
 
32. The Government has carefully considered this issue, which is not 
straightforward.  The Government does consider that any changes in this area would 
involve persons in a non-Scottish civil partnership marrying in Scotland to change 
their relationship (i.e. under section 7 of the Bill) rather than using the administrative 
route (i.e. under section 8 of the Bill).    It would not be possible to use the 
administrative route as the original paperwork for the civil partnership would not be 
held in Scotland.  
 
33. On the one hand, the Government recognises the points raised about the 
difficulties a couple resident in Scotland might face if they are in a civil partnership 
registered outwith Scotland; wish to change their relationship to a marriage but the 
jurisdiction where the civil partnership was registered has not made arrangements so 
that civil partnerships can change to marriages.   The Government appreciates the 
points made about the potential need to dissolve the civil partnership (even though 
the relationship has not broken down); about potential succession issues if one of 
the couple should happen to die between dissolution and marrying; about potential 
immigration issues and about the potential impact on transgender people. 
 
34. On the other hand, the Government has concerns about the possibility of a 
couple having two civil statuses (i.e. married and in a civil partnership), and the 
potential confusion this could cause for the couple themselves8.   If the Bill were 
amended to allow persons in a non-Scottish civil partnership to change that 
relationship to a marriage by marrying in Scotland, we would not be able to make 
any provision on how the relationship would be regarded in the original jurisdiction: 
that would be a matter for the home jurisdiction. 
 
35. There is no guarantee that jurisdictions outwith Scotland would recognise that 
the civil partnership has changed to a marriage. 
 

                                            
8
 Written evidence to the House of Commons when the UK Bill was going through outlines issues 

which can arise when a couple have two civil statuses: 

http://www.publications.parliament.uk/pa/cm201213/cmpublic/marriage/memo/m18.htm 

http://www.publications.parliament.uk/pa/cm201213/cmpublic/marriage/memo/m18.htm
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36.   It is also not clear how such a marriage would be recognised within the UK.   
For example, if a couple in a civil partnership from Northern Ireland changed their 
relationship to a marriage in Scotland and then moved to England or Wales, the UK 
Government might face a difficult choice as to whether to recognise the relationship 
as a Northern Ireland civil partnership or a Scottish marriage.  (There may also be a 
question of whether the UK Government would recognise the relationship as a civil 
partnership or as a marriage for reserved purposes in Scotland). 
 
37. The couple might also be committing bigamy depending on what the 
legislation where they entered into their civil partnership provides.   (It does appear 
that they would not be committing bigamy under Scots law).  
 
38. In addition, if the couple subsequently divorced in Scotland, it is uncertain if 
that divorce would be recognised in the home jurisdiction if the home jurisdiction 
continued to recognise the original civil partnership rather than the marriage.   It is 
also possible to imagine a scenario, if a couple split up, of a divorce action taking 
place in Scotland and an action to dissolve the original civil partnership taking place 
in the home jurisdiction. 
 
39. The Scottish Government also needs to consider the views of the home 
jurisdiction.   This is a challenging issue.  The wishes of the couple and the views of 
the home jurisdiction may be different.   Both are entitled to be heard.   If the Scottish 
Government should allow marriages to take place in Scotland of persons in non-
Scottish civil partnerships and the other jurisdiction objected, that might, at least in 
theory, raise issues about the general recognition of Scottish marriages outwith 
Scotland.   
 
40. As indicated in oral evidence to Committee, the start date for any marriage 
established by changing a non-Scottish civil partnership might be different to the 
start date of the original civil partnership.   In particular, civil partnership legislation 
was commenced in the UK on 5 December 2005.   As a result, it seems unlikely that 
we could recognise any period in an overseas same sex relationship that was before 
5 December 2005.    
 
41.  There would also be a need to consider whether Scotland should be 
prepared to allow all same sex civil partners from anywhere in the world to marry 
here or just those who are ordinarily resident here.     On the one hand, allowing all 
civil partners from across the world to marry here would appear to be the most liberal 
regime in the world and might raise concerns from overseas jurisdictions.   On the 
other hand, introducing a residence requirement would be unusual in Scots marriage 
law.    
 
42. A further policy option might be just to change non-Scottish civil partnerships 
to marriages when a couple resident in Scotland are unable to do so in the 
jurisdiction where they recognised their partnership.   It does appear that, generally, 
a couple wishing to change their civil partnership to a marriage would be best doing 
so in the home jurisdiction for the civil partnership, where possible, as this would 
avoid the potential complication of two civil statuses.   Another potential policy option 
would be for Scotland to change civil partnerships to marriages when the other 
jurisdiction was content for this to happen. 
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43. Given the issues outlined above, the Government has lodged an amendment 
to the Bill which would allow Ministers to extend by Order the category of civil 
partners who could change their civil partnership in Scotland by having a marriage 
ceremony here.   This would enable civil partners in a partnership registered outwith 
Scotland to marry here.   The Order-making approach will enable the Government to 
consult fully and to consider the issues in detail.   Any such Order would be subject 
to affirmative resolution procedures.   The Government would intend to consult in 
2014 on whether or not to make such an Order and, if so, who it should cover.   This 
consultation will form part of our work on the review of civil partnerships9.  
Regardless of whether or not an Order is made, the Government would intend to 
report to Parliament on the outcome of the consultation.        
 
Change of gender of married persons or civil partners 
 
Gender-neutral marriage declarations 
 
44. The Committee recommended at paragraph 279 that “it should be possible to 
allow a choice of gender-neutral or gender-specific language for marriage 
declarations” and called on the Scottish Government to reconsider its position.  
Following this recommendation, the Government wrote to the Scottish Churches 
Parliamentary Office, the Muslim Council of Scotland and SCoJeC to seek views.  
The standard terms of this letter is attached at Appendix A.  
 
45.  A response by the Free Church of Scotland is at Appendix B and a response 
by the Muslim Council of Scotland is at Appendix C.     
 
46. The Free Church of Scotland has said that “the proposed amendment, which 
would introduce the option for gender neutral language in marriage ceremonies, is 
frankly ridiculous and insulting to all who hold a traditional view of marriage.”     
 
47. The Muslim Council of Scotland have said that in Islamic marriages “the 
declaration has to be gender specific, husband and wife, and cannot be gender 
neutral.   If the government is to go ahead with the EOC recommendation then it 
must be clearly emphasized that there is no obligation on any religious body or 
celebrant to use the gender neutral terms”. 
 
48. The Humanist Society Scotland have advised us that they support the option 
of gender neutral marriage ceremonies.    
 
49. The United Reformed Church have advised us that “the option of using non-
gender specific language for a marriage service is welcome from the point of view of 
the URC Church & Society Committee whose watchword throughout about marriage 
vis-à-vis the proposed legislation has been ‘permissive-not-prescriptive’”.      
 
50. The Salvation Army have said that as the proposed change does not affect 
the wording that their celebrants would use they see no need to raise objections. 
 

                                            
9
 The remit for this review is at http://www.scotland.gov.uk/Resource/0043/00434010.pdf  

http://www.scotland.gov.uk/Resource/0043/00434010.pdf
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51. The perspective of the national team of the Baptist Union of Scotland, who are 
responsible for the list of Baptist Ministers authorised to conduct weddings, is that of 
being against the use of inclusive language. They feel it is a further step in 
undermining the very nature of marriage of being between one man and one 
woman.     The national team have indicated that as with all Baptist comments this is 
simply the view of that particular group and other Baptists will hold a contrary 
position. 
 
52. The Government notes the concerns expressed by some bodies.  The 
Government considers that no religious body should be required to use gender 
neutral marriage declarations.  Therefore, the Government has lodged an 
amendment to the Bill so that so that religious and belief bodies who are nominating 
celebrants to the Registrar General10 could choose to use the following types of 
marriage declarations in opposite sex marriages: 
 

 Declarations which refer to “husband and wife”. 

 Declarations which refer to marriage and the couple being married. 

 Either or both of these types of declarations. 
 
Spousal consent 
 
53. The Committee said at paragraph 280: 
 
“ We note evidence calling for the requirement for spousal consent to be 
removed from the gender recognition process. We accept the Scottish Government’s 
view that, whilst the non-transitioning spouse has at least two years to take action, it 
may be the application to the panel that makes a non-transitioning spouse consider 
his or her options. We realise that spouses of people seeking gender recognition 
may find themselves in circumstances that are very difficult to face and that we have 
not received evidence from their perspective. However, we believe that the non-
transitioning spouse’s personal choice is sufficiently protected by the automatic 
grounds for divorce triggered by his or her partner’s seeking gender recognition. We 
therefore believe the requirement for spousal consent for gender recognition is 
unnecessary and should be removed”. 
 
54. The Government does not consider this to be a straightforward issue.   Our 
comments are outlined below. 
 
55. First of all, the spousal consent is to staying in the marriage, not to the 
applicant receiving gender recognition.   This can be seen in the definition of 
“statutory declaration of consent” added to the Gender Recognition Act 2004 by 
paragraph 2(c) of schedule 2 to the Bill.    This definition is: 
 
“in relation to the issuing of a gender recognition certificate to a person, means a 
statutory declaration by the person’s spouse that the spouse consents to the 
marriage continuing after the issue of a full gender recognition certificate”. 
 

                                            
10

 As outlined in the letter at Appendix A, the 1977 Act only lays down legislative provision on 

marriage declarations in cases where bodies nominate celebrants to the Registrar General.  
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56. Where the spouse does not consent to the marriage continuing, the applicant 
receives an interim Gender Recognition Certificate (GRC).   This can then be used to 
divorce.   It has been suggested that such divorces can take a long time.   However, 
the Scottish Government has considered this issue.     Statistics we have from 2010 
to 2012 show: 
 
Simplified Divorces11 
 
The mean average for a simplified divorce was found to be approximately 38 days. 
The majority take around 30 days. 
 
We have examined the time taken on one divorce on the ground of the issue of an 
interim GRC.   This took 27 days. 
 

Ordinary Divorces 
 
The mean average for an ordinary divorce was found to be approximately 240 days. 
The majority take between 50 – 100 days.   
 
For both simplified and ordinary divorces there were some cases which took much 
longer than the mean which has skewed the data.   (Of course, there may be good 
reasons for a divorce taking some time, such as a dispute about the welfare of the 
children or about financial provision). 
 
57. The Government considers that, as the Committee indicates, the non-
transitioning spouse will often be protected by the provision in the Gender 
Recognition Act 2004 which lays down that the applicant for gender recognition has 
to live in the acquired gender for 2 years to be successful in an application to the 
Gender Recognition Panel (GRP).    However, the Scottish Government does not 
consider that this will always be the case, for the following reasons: 
 
57.1 As the Committee mentions, it may be the application to the GRP that makes 
a non-transitioning spouse consider his or her options. 
 
57.2   The applicant for gender recognition and the non-transitioning spouse may 
separate but not divorce and so the non-transitioning spouse may not know about 
the application to the GRP.   
 
57.3 The parties to the marriage may have different perceptions of the two year 
period of living in an acquired gender. 
 
57.4 There is no guarantee that a non-transitioning spouse choosing to divorce 
would wish to use the basis of unreasonable behaviour.   Most divorces in Scotland 
are on the basis of two years’ non-cohabitation12. 
 

                                            
11

 In Scotland, divorce under simplified procedures can be obtained where the basis of the divorce is 

non-cohabitation or the issue of an interim GRC; there are no claims for financial provision and no 

children under 16.   More information is on the Scottish Court Service website at  

http://www.scotcourts.gov.uk/taking-action/divorce-and-dissolution-of-civil-partnership  
12

 http://www.scotland.gov.uk/Publications/2012/12/9263/5 See figure 8. 

http://www.scotcourts.gov.uk/taking-action/divorce-and-dissolution-of-civil-partnership
http://www.scotland.gov.uk/Publications/2012/12/9263/5


11 
 

57.5 It is possible to apply to the GRP on the basis of having changed gender in 
the law of a country or territory outside the UK (section 1(1)(b) of the 2004 Act 
refers).   In these cases, the requirement to live in the acquired gender for two years 
does not apply13.    It is likely that the spouse in this scenario would want the 
marriage to continue but we cannot guarantee that. 
 
57.6 Once the Bill allows married people to apply to the GRP and obtain a full 
GRC, there may be applications from married persons who have been waiting for the 
marriage bar to be removed.  This means spouses may need to consider if they want 
the marriage to continue after the full GRC is issued – a decision they cannot take 
now given the current legislation.  
 
57.7 A similar point arises in relation to the planned reintroduction of “fast track” for 
long-term transitioned people.  
 
58. The question then arising is what the non-transitioning spouse is being 
protected against.   Under the Bill, the continuity of a marriage is not affected by the 
issuing of a full GRC: see paragraph 9 of schedule 2 to the Bill.   Therefore, once a 
full GRC is issued, any marriage changes legally from opposite sex to same sex (or, 
in future, it may change from same sex to opposite sex, given that persons in a same 
sex marriage will, of course, be eligible to apply to the GRP). 
 
59. Therefore, if spousal consent is removed it is possible that the spouse of a 
person who has received a full GRC could be in a same sex (or opposite sex) 
marriage without wanting to be in a same sex (or opposite sex) marriage.   The 
implications of that are unclear.   In many cases, the non-transitioning spouse may 
just accept the situation especially as he or she may have known for some years that 
the other spouse was transitioning.   However, the Scottish Government does not 
consider that we can guarantee this will always be the case.   There may be cases of 
non-transitioning spouses who, as outlined above, are not protected by the two year 
period and who may not want to be in a same sex or opposite sex marriage. 
 
60. Given the points set out above, the Government considers that there is a 
need to ensure that the non-transitioning spouse should be involved in a decision 
about the marriage continuing.   That is why the Bill is drafted the way it is just now. 
 
61. The Government is aware of a potential amendment to the Bill proposed by 
the Scottish Transgender Alliance.   This amendment would enable a transgender 
person who does not have the consent of their spouse to apply to the sheriff court for 
a full GRC.  
 
62. This Government considers that to ensure a non-transitioning spouse would 
be involved in a decision about the marriage continuing, the non-transitioning spouse 
would have to be notified if an application were made to the sheriff for a full GRC 
after an interim GRC had been issued.  
 

                                            
13

 Information from the GRP on the process is at http://www.justice.gov.uk/tribunals/gender-

recognition-panel/overseas-application-process  

http://www.justice.gov.uk/tribunals/gender-recognition-panel/overseas-application-process
http://www.justice.gov.uk/tribunals/gender-recognition-panel/overseas-application-process
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63. Notification would ensure that he or she knows what is happening in relation 
to the marriage14.   Notifying the non-transitioning spouse would also enable him or 
her to offer views on what is proposed.  For example, if the spouse is content for the 
marriage to become same sex while he or she considers whether or not to stay in it, 
notification would give the non-transitioning spouse a chance to say so. 
 
64. Therefore, the Government is considering lodging an amendment.   This 
would allow an application to be made to the sheriff for a full GRC.   However, to 
ensure a balance of rights, the sheriff could only grant the application where there is 
a good reason to do so such as where the sheriff considers that the non-transitioning 
spouse is deliberately delaying divorce proceedings in an unreasonable way (this 
might also have the benefit of concentrating minds) or the sheriff considers that there 
are other good reasons for granting a full GRC.      
 
Long-term transitioned people 
 
65. The Government intends to lodge an amendment to the Bill along similar lines 
to the provisions at Part 2 of Schedule 5 to the Marriage (Same Sex Couples) Act 
201315.      This would allow long-term transitioned people, in certain circumstances, 
to obtain gender recognition through providing alternative evidence to the GRP. 
 
66. In preparing an amendment, the Government has had to bear in mind that the 
Marriage and Civil Partnership (Scotland) Bill is about marriage and civil partnership, 
rather than about gender recognition more generally. 
 
67. Therefore, the Government’s current thinking is that the amendment would 
relate to persons : 
 

 who are or have been in a marriage solemnised in Scotland or in a civil 
partnership registered in Scotland16; 
  

 have been living in the acquired gender for at least 6 years before the 
commencement of relevant provisions in the Scottish Bill (The 
provisions are designed for those who could have used the previous 
“fast-track” at section 27 of the Gender Recognition Act 2004 but did 
not do so because of the current requirement to divorce before 
obtaining a full GRC.  Section 27 has now “sunsetted” and is no longer 
available).   
 

 are still living in the acquired gender when the application is made; 
 

 intend to continue to live in the acquired gender until death; 
 

                                            
14

 Under the Bill, the non-transitioning spouse is notified by the GRP only when he or she has agreed 

to stay in the marriage: see inserted section 3(6E) to the Gender Recognition Act 2004, as inserted by 

paragraph 3 of schedule 2 to the Bill.  
15

 Schedule 5 to the Marriage (Same Sex Couples) Act 2013 is at 

http://www.legislation.gov.uk/ukpga/2013/30/schedule/5/enacted  
16

 This would include marriages solemnised and civil partnerships registered overseas by UK consuls 

or through the armed forces where the couple elected Scotland as the relevant part of the UK. 

http://www.legislation.gov.uk/ukpga/2013/30/schedule/5/enacted
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 have or have had gender dysphoria or have undergone surgery for the 
purpose of modifying sexual characteristics; 
 

 who are ordinarily resident in Scotland.  
 
68. In addition, the amendment could give Ministers an order making power so 
that medical treatment, or certain types of medical treatment, could be accepted as 
evidence.   This would continue to include having undergone surgery.   The 
Government would intend to consult in 2014 on whether or not to make such an 
order and, if so, what type of order should be made.  
 
Age for gender recognition 
 
69. The Committee asked for a detailed response on representations about 
lowering the age requirement for gender recognition. 
 
70. The Gender Recognition Act 2004 provides at section 1 that an applicant to 
the GRP must be at least 18.   When the application is made on the basis of living in 
the other gender (rather than having changed gender under the law of a country or 
territory outwith the UK), the applicant, to be successful, must have lived in the 
acquired gender for at least two years. 
 
71. The Scottish Government considers that the following points support the 
current minimum age of 18: 
 

 The advice when the Gender Recognition Act 2004 was going  
through Parliament was that most adolescents would reach sexual maturity at 
the age of 16 (this also being the age of consent to sexual intercourse).  With 
that in mind, the age for applications was set at 18 because that was the 
earliest age at which a person who had begun living in their acquired gender 
would meet the two year requirement after having reached sexual maturity. 

 Some children may well be capable of making decisions about their gender 
identity before 16.   However, we believe it is better to have a clear minimum 
age which applies to all rather than to allow variation.   This ensures that the 
law is easy to understand and apply.  

 It could be difficult for a child to show that between the ages of 14 and 16 they 
had been living full time and exclusively in their acquired gender (the Panel 
look to things like drivers' licences, household bills and passports with the 
person's gender appropriate name on it). 

 
72. The Government accepts a number of points made in evidence to the 
Committee, such as: 
 

 It may be possible to use other documents to show that a person has been 
living in an acquired gender for 2 years. 

 It is possible in Scotland to marry at 16 (or enter a civil partnership at 16) 
without parental consent. 

 If the bill as drafted is passed, someone who enters into a marriage when they 
are 16 would have to wait until 18 to get their GRC and would then need to 
take steps if they wished to re-register the marriage in the acquired gender. 
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 The Age of Legal Capacity (Scotland) Act 1991 assumes generally that a 
person has legal capacity at 16. 
 

73. A clinician working at Sandyford Services in Glasgow17  has advised that he 
works with under 18s referred to Sandyford from across Scotland with gender 
issues.  
 
74. Of the 57 cases he has been working with in the last year (Nov 12 - Oct 13), 
25% were aged 15 at the time of referral, and 31% were 14 or less.  While some of 
these young people are still in the early stages of thinking about their gender and 
transitioning, others are much further down the line and have already been doing this 
for some time, taking on the identity of their perceived gender and going on to 
formally change their name, attending school/college as such, and very much living 
as that person in all aspects of their life.   The clinician has advised that with respect 
to discussions around the GRC, a number of young people he works with will have 
been living in the acquired gender for at least 2 years well before they become 18.   
 
75. The Government has also looked at the report by the Irish Gender 
Recognition Advisory Group18.   This recommended a minimum age of 18.    
Paragraph 5.4 says: 
 
“ There is evidence in the literature and from other countries – notably the 
United States and Germany – that under-age children with parental support are 
undergoing treatments to support their desire to live in the opposite gender. From a 
strictly medical point of view, early – pre-puberty – treatment simplifies the eventual 
full transition to the other gender. Bodily characteristics may be modified by the 
administration of treatments that block the undesirable hormones – for example, 
boys who wish to become females will not develop the typical male bodily 
characteristics if treated with male hormone blockers. This would increase the 
eventual likely success of the transition to female. 
 
However, mental health professionals advised the Group to exercise great caution if 
considering reducing the minimum qualification age. There is evidence from the 
literature that minors who desire a gender change frequently change their minds as 
they reach adulthood.   One mental health professional advised that the living in role 
period should be extended to possibly three years for persons aged 18 years at the 
time of application”. 
 
76. The Irish Children’s Ombudsman is arguing against a minimum age of 18 and 
says that there should be provision in Ireland for a gender recognition mechanism for 
those under the age of 18.19 
 

                                            
17

 More information on these services is at http://www.sandyford.org/do-you-want-information-on-

sexual-orientation-or-gender-identity/gender-identity/sandyford-gender-identity-services.aspx  
18

 http://www.welfare.ie/en/downloads/Report-of-the-Gender-Recognition-Advisory-Group.pdf  (see 

5.4 and 5.4.1).   Ireland is currently preparing legislation on gender recognition.  
19

http://www.oco.ie/assets/files/publications/advice_to_government/Updated%20advice/OCOAdviceo

nGenderRecognitionBill2013.pdf  
  

http://www.sandyford.org/do-you-want-information-on-sexual-orientation-or-gender-identity/gender-identity/sandyford-gender-identity-services.aspx
http://www.sandyford.org/do-you-want-information-on-sexual-orientation-or-gender-identity/gender-identity/sandyford-gender-identity-services.aspx
http://www.welfare.ie/en/downloads/Report-of-the-Gender-Recognition-Advisory-Group.pdf
http://www.oco.ie/assets/files/publications/advice_to_government/Updated%20advice/OCOAdviceonGenderRecognitionBill2013.pdf
http://www.oco.ie/assets/files/publications/advice_to_government/Updated%20advice/OCOAdviceonGenderRecognitionBill2013.pdf
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77. The Scottish Government can see merit in the arguments in favour of 
reducing the age at which a person may apply to the GRP.  However, this is a 
difficult area.   Children and young people are a vulnerable group and children and 
young people who are uncomfortable with their gender identity may be particularly 
vulnerable.    
 
78. Changing one’s legal sex is a particularly significant decision.   Before 
granting a GRC, the GRP must be satisfied that the applicant intends to live in the 
acquired gender until death.   We understand that a small proportion of people who 
undergo gender recognition may later wish to revert to their originally allocated sex.   
We have no evidence at the moment about whether a 14 year old is more or less 
likely than a 16 year old to wish to change back to his or her originally allocated sex.  
 
79. Clearly, the Marriage and Civil Partnership (Scotland) Bill is about marriage 
and civil partnership rather than gender recognition.   The Government has not 
consulted on changing the minimum age for applying to the GRP.   The Government 
considers that it would need to do so and would need to obtain more evidence from 
medical professionals, the GRP, transgender groups and others of the benefits and 
dis-benefits of being able to apply to the GRP at age 16.   
   
Delegated powers 
 
80. The Government has responded to the report by the Delegated Powers and 
Law Reform Committee20.  
 
81. In summary, the Government has: 
 

   Lodged amendments to remove section 8(2)(g) of the Bill and clarify that 
persons changing their relationship from a civil partnership to a marriage will 
have the same rights and responsibilities regardless of whether they change 
through having a marriage ceremony or through the administrative route21. 

   Lodged an amendment to remove section 28(2)(h) of the Bill.   As indicated 
in paragraph 58 above, provision on the continuity of a marriage following  
the issue of a full GRC is made through paragraph 9 of schedule 2 to the Bill.    
Similarly, provision on the continuity of a civil partnership following the issue 
of a full GRC (where both parties are transitioning) is made through 
paragraph 10 of schedule 2 to the Bill.  

   Lodged an amendment so that all orders made under section 5D of the 
Gender Recognition Act 2004 (as inserted by paragraph 6 of schedule 2 to 
the Bill) are subject to affirmative resolution procedures.   

 
 
 

                                            
20

 The Government’s response can be found at 

http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/20131126Papers.pdf [Paper 

DPLR/S4/13/30/3] 
21

 As indicated in paragraphs 31 to 41 above, these rights may have to be more limited if persons in a 

non-Scottish civil partnership should be allowed to change their relationship to a marriage by getting 

married in Scotland as there will be limits about what we can provide about the non-Scottish 

relationship.  

http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/20131126Papers.pdf
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Consultation responses 
 
82. The Government has noted the terms of paragraph 2 of the Committee’s 
report.   We are pleased that the Committee is satisfied with the Government’s 
position on consultation responses collected by Scotland for Marriage which were 
not successfully transmitted to the Scottish Government.   The Government received 
the responses on 13 November.   We will keep the Committee informed of the 
outcome of our consideration of the points made.   
 
 
 
 
Scottish Government 
December 2013 
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APPENDIX A: LETTER BY SCOTTISH GOVERNMENT ON MARRIAGE 
DECLARATIONS 
 
18 November 2013 
 
 

MARRIAGE AND CIVIL PARTNERSHIP (SCOTLAND) BILL 
MARRIAGE DECLARATIONS 
 
Introduction 
 
1. I am writing to see the views of your members about a possible amendment to 
the Marriage and Civil Partnership (Scotland) Bill suggested by the Equal Opportunities 
Committee.  The amendment would relate to marriage declarations for opposite sex 
marriages.   Given Parliamentary timetables, I would be grateful for views by close on 
Friday 29 November: I apologise for the rush. 
 
2. The Bill and accompanying documents are at 
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/64983.aspx  and the 
Committee’s Stage 1 report is at 
http://www.scottish.parliament.uk/S4_EqualOpportunitiesCommittee/Reports/eoR-
13-05w-rev2.pdf     The points on marriage declarations are at paragraphs 251 to 254 of 
the report and the recommendation is at paragraph 279. 
 
Background 
 
3. As you know, there are four ways in which celebrants can be authorised to 
solemnise marriage:  
 
• Church of Scotland Ministers (and, in future, deacons, by virtue of section 18 of 
the Bill) are directly authorised by virtue of section 8 of the Marriage (Scotland) Act 
1977 (the 1977 Act) itself. 
• A number of religious bodies (for convenience, a list is attached at Annex A) have 
been prescribed by a Statutory Instrument made under section 8 of the 1977 Act so that 
their celebrants can solemnise marriage.   (In future, by virtue of the Bill, Ministers will 
have the power to prescribe belief bodies as well). 
• Religious bodies (and, in future, by virtue of the Bill, belief bodies) other than the 
Church of Scotland and those prescribed by regulations may nominate celebrants under 
section 9 of the 1977 Act to the Registrar General for approval. 
• The Registrar General may grant temporary authorisations under section 12 of 
the 1977 Act. 
 
4. The Bill retains this system for opposite sex marriage.   A separate and similar 
system is established for same sex marriage (the main difference is that the Church of 
Scotland celebrants will not be directly authorised by the 1977 Act to solemnise same 
sex marriage). 
 
5.   In relation to celebrants nominated to the Registrar General under section 9, 
section 9(2)(b) of the 1977 Act provides that the Registrar General shall reject a 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/64983.aspx
http://www.scottish.parliament.uk/S4_EqualOpportunitiesCommittee/Reports/eoR-13-05w-rev2.pdf
http://www.scottish.parliament.uk/S4_EqualOpportunitiesCommittee/Reports/eoR-13-05w-rev2.pdf
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nomination if in his opinion the marriage ceremony used by the nominating body “is not 
of an appropriate form”.   Section 9(3) then makes provision that “a marriage ceremony 
is of an appropriate form it if includes, and is no way inconsistent with: 
 
“(a) a declaration by the parties, in the presence of each other, the celebrant and two 
witnesses, that they accept each other as husband and wife; and 
 
(b) a declaration by the celebrant, after the declaration mentioned in paragraph (a) of 
this subsection, that the parties are then husband and wife.” 
 
6. This declaration is only in the legislation in respect of bodies who nominate 
celebrants to the Registrar General.   The aim of the declaration is to ensure that the 
couple agree (in the presence of each other, the celebrant and two witnesses) to marry 
each other and the celebrants then declares the couple to be married.    
 
7. The Scottish Government is aware that the Church of Scotland has made its own 
provision on marriage declarations.  Bodies that are prescribed by the Statutory 
Instrument made under section 8 of the 1977 Act so that their celebrants can solemnise 
marriage will also have made their own provisions.   Celebrants who are authorised on a 
temporary basis under section 12 are advised by National Records for Scotland that 
they should follow the declarations contained in section 9(3) of the 1977 Act. 
 
Changes made by the Bill and suggestion for further changes. 
 
8. Section 11(2)(g) of the Bill introduces a new form of marriage declarations for 
same sex ceremonies.   These are: 
 
(a) a declaration by the parties, in the presence of each other, the celebrant and two 
witnesses, that they accept each other in marriage; and 
 
(b)  a declaration by the celebrant, after the declaration mentioned in paragraph (a), 
that the parties are then married. 
 
9. The suggestion from the Committee is that these declarations should also be 
made available for opposite sex couples. 
 
10. The Government considers that there may be merit in this proposal.   The 
particular point raised at the Committee relates to transgender people.   In addition, 
there may be other couples who would not wish to use “husband and wife”.   There may, 
for example, be a view from some couples that this is not in line with gender equality. 
 
11. Equally, though, the Government recognises that some religious bodies and 
couples would wish to use the terms “husband and wife” in marriage declarations. 
 
12. Therefore, the Government is considering whether to lodge amendments to 
amend section 9 of the 1977 Act so that religious bodies who are nominating celebrants 
to the Registrar General could choose to use the following types of marriage 
declarations in opposite sex marriages: 
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•  The “husband and wife” declarations at section 9(3) of the 1977 Act. 
•  The gender neutral terms at section 11(2)(g) of the Bill. 
 
13. The body could choose to use either or both of these types of declarations, as it 
saw fit.   
 
14. In addition, it is anticipated that any amendment would ensure that the 
declarations by the couple and the celebrant do not have to follow the same form.   That 
is, a body may wish to use the term “husband and wife” in the declarations made by the 
couple getting married but gender neutral terms in the declaration made by the 
celebrant (or vice-versa).   The Government sees no objection to bodies choosing to do 
this. 
 
15. There would be no obligation on any religious body to use gender neutral terms.  
 
16. If an amendment were made to the Bill in respect of religious bodies who are 
nominating celebrants to the Registrar General, the Registrar General would intend in 
due course to reflect the terms of the new provisions when issuing guidance to 
temporary celebrants. 
 
Conclusion 
 
17. I would be grateful for your views and the views of your members on this 
potential amendment.   I am happy to discuss with you and with any of your members. 
 
 
 
  
LIST OF RELIGIOUS BODIES CURRENTLY PRESCRIBED BY STATUTORY 
INSTRUMENT SO THEIR CELEBRANTS ARE AUTHORISED TO SOLEMNISE 
MARRIAGE 
 
 
• Baptist Union of Scotland. 
• Congregational Union of Scotland. 
• Episcopal Church in Scotland and other Anglican Communion Churches 
• Free Church of Scotland 
• Free Presbyterian Church of Scotland 
• Hebrew Congregation 
• Methodist Church in Scotland 
• Religious Society of Friends 
• Roman Catholic Church  
• Salvation Army 
• Scottish Unitarian Association 
• United Free Church of Scotland 
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APPENDIX B: MARRIAGE DECLARATIONS: RESPONSE BY THE FREE CHURCH OF 
SCOTLAND 
 
 
MARRIAGE AND CIVIL PARTNERSHIP (SCOTLAND) BILL 
MARRIAGE DECLARATIONS 
  
I am writing in response to your letter of 18 November to SCPO. We are grateful for the 
chance to comment on the proposed amendment on marriage declarations. 
 
The Free Church of Scotland believes that the proposed amendment, which would introduce 
the option for gender neutral language in marriage ceremonies, is frankly ridiculous and 
insulting to all who hold a traditional view of marriage. 
 
The Free Church believes that marriage is the union of one man with one woman and we 
would not, under any circumstances, use gender neutral language in a marriage ceremony. 
We are completely opposed to this further dismantling of the marriage ceremony to the 
lowest common denominator. The idea that a celebrant could use gender specific language 
and the man and woman being married could use gender neutral language is yet another 
example of the utter confusion that the Marriage Bill is creating. 
 
We are told the recommendation from the EOC is being proposed to meet the needs of 
transgender people who wish to marry. We can safely assume that this is a tiny group of 
people whose perceived desires are being catered for in the legislation. We would ask that 
the government would make equal provision in the legislation for the freedom of speech and 
conscience of public sector workers, teachers and all others for whom the introduction of 
same sex marriage is contrary to their religious or personal beliefs. 
 
Yours faithfully 
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APPENDIX C: MARRIAGE DECLARATIONS: RESPONSE BY THE MUSLIM 
COUNCIL OF SCOTLAND 
 
We, MCS, note points in your letter of 18 November 2013 and welcome the 
opportunity to give our views on the EOC recommended amendment. 
  
We have the following comments to make: 
  
1- An Islamic marriage can only be between a man and  a woman and the procedure 
is  consistent with the conditions mentioned in your letter item 5.   
  
2- The aim of the declaration is to ensure that the couple, a man and a woman, 
agree (in the presence of each other, the celebrant and at a minimum of two 
witnesses) to marry each other and the celebrants then declares the couple to be 
married as husband and wife. 
  
3- The declaration has to be gender specific, husband and wife, and can not be 
gender neutral. 
  
If the government is to go ahead with the EOC recommendation then it must be 
clearly emphasized that there is no obligation on any religious body or celebrant to 
use the gender neutral terms. 
 


